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I. Introduction

The Americans with Disabilities Act of 1990 (ADA) was passed “to provide a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities.”
 However, decisions of the U.S. Supreme Court and other courts have resulted in ADA protections that are neither clear nor comprehensive. As a result of these court decisions, Congress has amended the ADA to ensure that the ADA can fulfill its original promise.

On July 26, 2007, the 17th Anniversary of the ADA, Congressmen Steny Hoyer (D-Maryland) and James Sensenbrenner, Jr. (R-Wisconsin), and Senators Tom Harkin (D-Iowa) and Arlen Specter (R-Pennsylvania) introduced the ADA Restoration Act of 2007.
 The bill’s sponsors characterized it as bipartisan legislation that sought to restore the civil rights protections originally intended by the ADA that have been lost as a result of decisions by the U.S. Supreme Court and lower courts. Initially, the sponsors of the ADA Restoration Act sought to achieve this goal by amending the ADA’s definition of disability, enabling ADA cases to focus on the alleged discriminatory conduct rather than on the medical condition of the individual with a disability.  However, there was some opposition within the business community to change the definition of disability.  In the spring of 2008, leaders from the business community and disability community met to craft legislation that both sides could support.  The result was the ADA Amendments Act that was signed into law by President Bush on September 25, 2008 and will become effective on January 1, 2009.  
II. The ADA

The ADA seeks to “assure equality of opportunity, full participation, independent living, and economic self-sufficiency” for people with disabilities.
 When the ADA was passed, Congressional support was bipartisan and overwhelming.
 The ADA adopted the definition of disability set forth in Section 504 of the Rehabilitation Act of 1973, an earlier federal anti-discrimination law protecting people with disabilities.
 The ADA defines “disability” as follows:

(A) a physical or mental impairment that substantially limits one or more of the major life activities of such individual;

(B) a record of such an impairment; or

(C) being regarded as having such an impairment.

When analyzing this definition of disability under the Rehabilitation Act, the U.S. Supreme Court held that, “the definition of ‘handicapped individual’ is broad…”
 However, the Supreme Court deviated from this precedent when analyzing definition of disability issues under the ADA, opting instead for a narrow definition of disability.
 Such an approach is contrary to traditional rules of statutory construction requiring liberal interpretation of civil rights laws and remedial statutes.
 As a result of rulings by the Supreme Court and lower courts, individuals with impairments that Congress intended to protect, have often been left unprotected by the courts.

III. Court Rulings that Altered the ADA

 
The first ADA case heard by the U.S. Supreme Court followed a traditional civil rights analysis and the liberal approach articulated in Arline. In Bragdon v. Abbott, the Court held that an individual who was HIV positive was protected by the ADA as she was substantially limited in the major life activity of reproduction even though the condition was not symptomatic at the time.
 However, the Supreme Court’s analysis and approach regarding the definition of disability changed in 1999 in a trio of cases known as the Sutton trilogy.

A. The Sutton Trilogy

When the Supreme Court decided the Sutton trilogy, eight of the nine Federal Courts of Appeals that had decided the issue previously, held that mitigating measures should not be examined in determining whether an individual is substantially limited in a major life activity. These rulings were consistent with the “Interpretive Guidance” issued by the Equal Employment Opportunity Commission (EEOC), the federal agency charged with issuing regulations and guidance under the employment provisions of Title I of the ADA, stating that disability determinations should be made “without regard to mitigating measures.”
 According to prior Supreme Court decisions, EEOC interpretations were due “great deference” by the courts.
 Nevertheless, the Sutton Court chose not to follow the EEOC’s guidance or the position taken by eight of the nine U.S. Circuit Courts of Appeal and held that mitigating measures should be examined when assessing whether an individual’s impairment substantially limits a major life activity.

Specifically, the Sutton Court held that corrective or mitigating measures, such as eyeglasses, prosthetic devices, or medication, must be considered in determining whether a person with a correctable condition has a disability under the first “prong” of the ADA (a physical or mental impairment that substantially limits a major life activity).
 Therefore, the Court found that the individuals in the three “Sutton” cases were not persons with disabilities under the ADA because the individuals were not substantially limited in any major life activity when evaluated in their corrected state. 
 

The Sutton Court’s decision not to follow EEOC guidance, Congressional intent, nor the holdings of eight out of nine of Federal Courts of Appeals regarding mitigating measures, was based on an introductory Congressional finding in the ADA that “some 43,000,000 Americans have one or more physical or mental disabilities…”
 The Sutton Court stated that:

Had Congress intended to include all persons with corrected physical limitations among those covered by the Act, it undoubtedly would have cited a much higher number of disabled persons in the findings. That it did not is evidence that the ADA's coverage is restricted to only those whose impairments are not mitigated by corrective measures.


The Court seemed to recognize that its holding would mean that many people with impairments that were not substantially limiting would be subject to adverse treatment stating that:

By its terms, the ADA allows employers to prefer some physical attributes over others and to establish physical criteria… Accordingly, an employer is free to decide that physical characteristics or medical conditions that do not rise to the level of an impairment… are preferable to others, just as it is free to decide that some limiting, but not substantially limiting, impairments make individuals less than ideally suited for a job. (Emphasis in original)

B. Ramifications of Sutton

The Court’s holding in Sutton regarding mitigating measures significantly restricted ADA protections. While some plaintiffs who use mitigating measures were found to have an ADA disability under Sutton, a high proportion of cases brought by plaintiffs who use mitigating measures were dismissed.  Specifically, courts found that people living with epilepsy,
 positive HIV status,
 diabetes,
 depression,
 heart disease,
 hypertension,
 cancer,
 asthma,
 attention deficit disorder,
 narcolepsy,
 muscular dystrophy,
 mental retardation,
 multiple sclerosis,
 lupus,
 sleep apnea,
 and who are hard of hearing,
 were not substantially limited in a major life activity when the person’s mitigating measure was taken into account. 
C. The Supreme Court’s Ruling in Toyota v. Williams

Toyota v. Williams is another Supreme Court decision that further narrowed the ADA’s definition of disability. In Toyota, an employee claimed that she was substantially limited in “performing manual tasks.”
 The Court did not look at limitations involving “major life activities” but rather created a new standard by examining activities of “central importance to most people's daily lives,” stating:

We therefore hold that to be substantially limited in performing manual tasks, an individual must have an impairment that prevents or severely restricts the individual from doing activities that are of central importance to most people's daily lives. The impairment's impact must also be permanent or long term. [Citations omitted].
 
The Court in Toyota also addressed the rules of construction for interpreting the ADA and further departed from the “broad” definitional reading required under Arline.
 Rather, the Toyota Court stated that the elements of the definition “need to be interpreted strictly to create a demanding standard for qualifying as disabled.”
 This represents a marked departure from traditional civil rights jurisprudence. Further, while the Court seems to explicitly link its new restrictive analysis to limitations involving “manual tasks,” lower courts have applied Toyota’s analysis to a variety of other major life activities.
 

As a result of Supreme Court and lower court rulings, many people with disabilities, both actual and perceived, have been subject to discriminatory acts without the ability to seek redress. Congress has noticed what the court rulings have done to the ADA. Under the U.S. Constitution, when Congress believes that the courts are interpreting a law improperly, the only recourse is to amend the law. Hence, the ADA Restoration Act was introduced to restore the original intent of the ADA. 

IV. The ADA Restoration Act

The central component of the ADA Restoration Act was to change the definition of disability to address the problems caused by the Supreme Court’s ADA decisions.  First, the Restoration Act eliminated the requirement that an impairment cause a “substantial limitation” of a “major life activity.” Disability was defined as “a physical or mental impairment; a record of a physical or mental impairment; or being regarded as having a physical or mental impairment” and the terms “physical impairment” and “mental impairment” were specifically defined.
  However, as noted above, many in the business community were not supportive of a new definition of disability and were concerned that the amended definition would unnecessarily expand the ADA to include impairments not intended by Congress, such as the flu.  Without the support of the business community, it became much less likely that Congress would pass the ADA Restoration Act and the problems caused by the Supreme Court’s narrow interpretations of the ADA would not be addressed.  Accordingly, the business community and the disability community came together to craft legislation that both could support, addressing the concerns of the disability community, but not exposing employers to ADA liability beyond Congress’ original intent. 

V. The ADA Amendments Act


When enacting the ADA Amendments Act, Congress’ primary focus was to make clear that the Supreme Court and lower courts had unduly narrowed the definition of disability and, as a result, many people with impairments that it had intended to be covered, had been deemed not to have an ADA disability.  To ensure that its intentions were clear that the definition of disability should be interpreted broadly, Congress reiterated this point throughout the Act in its Findings, Purposes and Rules of Construction. 

A.  Congressional Findings and Purposes

Section 2 of the ADA Amendments Act set forth numerous Congressional findings seeking to counteract the narrow court interpretations of the ADA’s definition of disability including:

· Congress intended that the ADA would provide a clear national mandate to eliminate disability discrimination and provide broad coverage;

· Congress expected that “disability” under the ADA would be interpreted consistently with previous court interpretations of “handicapped” under Section 504 of the Rehabilitation Act, but that expectation has not been fulfilled;

· The Supreme Court’s Sutton and Toyota decisions narrowed the ADA and eliminated protection for many individuals that Congress intended to protect;

· As a result of these Supreme Court cases, lower courts have incorrectly found in numerous cases that people with a range of substantially limiting impairments do not have an ADA disability; and 

· The current Equal Employment Opportunity Commission ADA regulations defining “substantially limits” as “significantly restricted” are inconsistent with Congress’ intent.

Section 2 of the ADA Amendments Act also sets forth the purposes of the Act to further clarify Congress’ view that the courts had incorrectly interpreted the ADA’s definition of disability.  These purposes included:

· To reject the reasoning in the Sutton and Toyota cases and reinstate the reasoning from the Arline case;

· To convey that Congress intended that the primary focus in ADA cases is whether entities covered by the ADA have complied with their obligations, and not on the definition of disability;

· To convey that whether a person’s impairment is an ADA disability should not demand extensive analysis; and 

· To make clear that Congress expects that the EEOC will revise its current regulations that defines the term “substantially limits” as “significantly restricted.”
  
B. Codified Findings


Section 3 of the ADA Amendments Act amended findings from the ADA to further address the Supreme Court’s narrow ADA decisions.  Specifically, Section 3 removes the statement that “some 43,000,000 Americans have one or more…disabilities, and this number is increasing as the population…is growing older.”  Justice O’Connor relied upon this provision in the Sutton case to support her finding that Congress did not intend to cover people who use mitigating measures.  By removing this provision from the ADA, Congress not only clearly repudiated Justice O’Connor’s reasoning, but also further clarified that Congress wanted the definition of disability under the ADA to be read expansively.

C. Definition of Disability


As noted above, the ADA Amendments Act retains the ADA’s original definition of disability by adding back in the language regarding being “substantially limited in one or more major life activities” that had been removed when the ADA Restoration Act was introduced.
  However, Section 4 also contains numerous “Rules of Construction” to assist courts in their analysis of the definition of disability.  These Rules of Construction include:

· Definition of disability is to be construed in favor of broad coverage to the maximum extent permitted;

· “Substantially limits” shall be interpreted consistently with the findings and purposes of the ADA Amendments Act of 2008;

· An impairment that substantially limits one major life activity need not limit other major life activities to be considered a disability;

· An impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active, such as mental illness, HIV, cancer, epilepsy and diabetes;

· Whether an impairment substantially limits a major life activity shall be made without taking into account mitigating measures – explicitly rejecting the findings in the Sutton case; and
· Only the ameliorative effects of ordinary eyeglasses and contact lenses shall be taken into account when determining whether an impairment is substantially limiting.

D. Major Life Activities

When the ADA was passed Congress did not include specific examples of “major life activities” in the actual text of the ADA.  In the ADA Amendments Act, numerous specific examples are listed, although Congress has made clear that this is not an exhaustive list.  The list of major life activities is as follows:

· Caring for oneself;




· Walking and standing; 

· Performing manual tasks;

· Reading;

· Seeing;

· Lifting;

· Hearing;

· Bending;

· Eating;

· Speaking;

· Sleeping;

· Breathing;

· Learning;

· Communicating;

· Concentrating and thinking; and

· Working.


In addition, Congress listed a number of “major bodily functions” under the definition of “major life activities.”  This is consistent with recent court decisions that have found that limitations of certain bodily functions have qualified as a disability under the ADA.
 Again, Congress has made clear that this is not an exhaustive list.  The list of major bodily functions is as follows:

· Immune system;

· Neurological; 

· Normal cell growth;

· Brain;

· Digestive;

· Respiratory;

· Bowel;

· Circulatory;

· Bladder;

· Endocrine; and 
· Reproductive functions.
 

E. “Regarded As” Prong


Many plaintiffs have been unsuccessful bringing their cases under the “regarded as” prong of the definition of disability because some courts had held that a plaintiff had to prove that a defendant regarded them as being substantially limited in a particular major life activity.  Because of the subjective nature of this requirement, many people with disabilities were unable to demonstrate that they fit within the regarded as prong.  Congress has sought to rectify this with the ADA Amendments Act.  


The ADA Amendments Act now states that a person meets the regarded as prong of the definition of disability if the person establishes that he or she has been subjected to an action prohibited under the Act because of an actual or perceived physical or mental impairment, whether or not the impairment limits or is perceived to limit a major life activity.
  This language in the ADA Amendments Act makes clear that Congress wants the focus to be on the alleged unequal treatment of people with disabilities rather than on the employer’s specific perceptions.


A concern of the business community is that the ADA not be amended to expose them to liability for minor or temporary impairments.  To address this concern, Congress included a provision in the ADA Amendments Act that makes clear that the regarded as prong will not apply to impairments that are transitory and minor.  The Act defines a transitory impairment as one that has an actual or expected duration of 6 months or less.


Also, the ADA Amendments Act clarifies that individuals who only qualify under the regarded as prong are not entitled to a reasonable accommodation.  Prior to the enactment of the ADA Amendments Act, the majority of courts had ruled that only people with an actual disability are entitled to a reasonable accommodation.  However, a minority of courts have held that reasonable accommodations should also be provided to people who qualify under the regarded as prong.  The ADA Amendments Act makes clear that employers do not have to provide reasonable accommodations to people who only qualify under the regarded as prong.

F.  Definition of Discrimination

The ADA Amendments Act also amends the definition of discrimination under the ADA to bring its language more in line with the language of other federal civil rights statutes, notably Title VII of the Civil Rights Act of 1964. The Bill accomplishes this by defining discriminatory acts as being “on the basis of disability” rather than being “against a qualified individual with a disability…” This change would put the focus of an ADA case on the alleged discriminatory conduct rather than the limitations of the aggrieved individual’s disability.
  This section also prevents reverse discrimination claims by clarifying that discrimination “on the basis of disability” means discriminating against an individual with a disability.

G. Vision Issues


As noted above, the ADA Amendments Act generally prohibits considering mitigating measures when determining whether a person falls within the definition of disability.  The only exception is when the mitigating measure is when the person wears glasses or contact lenses.  In those instances, mitigating measures can be taken into account.  Congress was careful to distinguish between “ordinary eyeglasses or contact lenses that are intended to “fully correct visual acuity or eliminate refractive error” and “low vision devices” that “magnify, enhance or otherwise augment a visual image.”  If a person uses a low vision device, that cannot be taken into account when assessing whether he or she falls within the definition of disability.
  


The ADA Amendments Act provides further guidance to employers who may decide to have applicants or employees to undergo eye examinations in their unmitigated state.  The Act provides that employers shall not use those types of tests unless it can be shown that the test is job-related for the position and consistent with business necessity.
  This is consistent with the original ADA text and regulations.

H. Regulatory Authority


As noted above, the Supreme Court in Sutton failed to give any deference to the findings of federal agency interpretations of the definition of disability.  Justice O’Connor stated that because Congress had not expressly given any federal agency authorization to interpret the definition of disability, their interpretations were not entitled to deference.


The ADA Amendments Act seeks to rectify this by explicitly granting authority to the EEOC, Department of Justice and Department of Transportation to issue regulations interpreting the definition of disability under the ADA.  The Act expressly repudiates the Supreme Court’s ruling in Sutton allowing courts to ignore federal regulations interpreting the definition of disability.
  As noted previously, the Act also directs the EEOC to change its regulation that interprets that “substantially limited” as “significantly restricts.”
I. Consistency Between the ADA and the Rehabilitation Act


As noted above, in Arline, the Rehabilitation Act case decided prior to the enactment of the ADA, the Supreme Court held that the definition of disability should be interpreted broadly. In the ADA Amendments Act, Congress seeks to restore the Arline Court’s interpretation of the definition of disability.  Congress also made clear that the provisions of the ADA Amendments Act apply to the Rehabilitation Act and that the two Acts should be read consistently.  This will ensure that people who work for federal employees, like postal workers, will have the same rights and protections as other employees.
  
VI.  Ramifications of the ADA Amendments Act 

As a result of confusing and often conflicting court rulings regarding who has a disability under the ADA, the definition of disability has been the most litigated area of the ADA.
 Litigation resulting from a lack of legal clarity does not benefit individuals with disabilities, businesses, or government agencies and other organizations. 

Prior to the enactment of the ADA Amendments Act, human resource personnel, managers, supervisors, and other professional staff were forced to make medical judgments regarding which employees are covered by the ADA.  In order to make this assessment, staff responsible for implementing the ADA were forced to try to make sense out of a complex maze of legal rulings. Additionally, employers often requested medical records in addressing accommodations potentially exposing them to liability for violations of the confidentiality provisions of the ADA, HIPAA, and other federal and state confidentiality laws. The ADA Amendments Act allows employers to focus more on workplace issues and less on medical issues.

The ADA Amendments Act provides clarity to the business and disability community about Congress’ intentions and should make life easier for the people it protects as well as the organizations that it covers. The Act will allow human resource personnel and business managers to make the workplace decisions they are qualified to make regarding the effectiveness of proposed accommodations. Staff will not be forced to make complex legal and medical analyses that the previous state of the law promoted.  The Act may even result in less litigation as the most complex area of the ADA has now been clarified.  The ADA Amendments Act brings the ADA in line with other civil rights laws where there has been very little litigation over who is covered by the law.

VII. Conclusion

The ADA Amendments Act is a congressional effort to restore the civil rights protections originally intended under the ADA. The goals of the ADA and the ADA Amendments Act are consistent with business goals of hiring, employing, and retaining qualified employees while enabling them to be as productive as reasonably possible. Just as the ADA had widespread support nationally when it was enacted, business should not fear the ADA Amendments Act, but should work to understand their obligations under the law and develop a blueprint for efficient and effective ADA compliance. 

* This legal brief was written by Barry C. Taylor, Legal Advocacy Director at Equip for Equality, and Alan M. Goldstein, Senior Attorney with Equip for Equality, the Illinois Protection and Advocacy Agency (P&A). Equip for Equality is providing this information under a subcontract with the DBTAC: Great Lakes ADA Center, University of Illinois at Chicago, U.S. Department of Education, National Institute on Disability Rehabilitation and Research Award No. H133A060097. 
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